BY DAVID MACK

BOARD BASICS

Why Hire a Lawyer?

Lawyers ...You've got to fove them,

This being a nation of laws, which they
for the most part write, who else can you refy
upen to mast accurately interpret the riles
they have put together for the rest of us to live
by? Weld be grasping in the air without their

i leadership and services. ’

Olk, so perhaps love is too deep an emo-
ton unless your main squeeze o a son or
daughter or sibling is a member of the legal
profession, But yourve got to at feast Hke them,
They help keep the Country running in 4
somewhat orderly fashion. ‘

I certaialy do. Well except for the several
on bath sides whe, in an unfortanately fess
than amicable parting, ate up a substantial

zbly would be a good idea to sesk competitive
bids from at least three because rates are likely
to vary at least somewhat between firms for
the same service,

Laok Beyond the Fee

Jim Stowikowskd of the law frm of
Dickler, Kahn, Slowikowsid and Zavelf, Ltd.,
however, said for associations to only consider
the fee would be a mistake because a dispute
may arise later- say over the terms of 2 con-
tract- that could have been aveided had 2
lawyer gone through the docament before
execution and a board may spend more in
fees than it would have with an earlier review:
Ag to why a board might otherwise opt to not

lek an attemey's advice or opinian, “the only
ather reason [ can think of is that in certain
circumstances {a board) may think getting un,
attorney involved may scare off the other
party and maybe kili a deal they ace looking
fory Slowikowski added. - .
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shaxe of the collective szvings my ex-wife and
1 had accumulated over our years of together-
ness. Ch, those billable hours. There almost
swent the college education of our kids.

But other than for that experience, my

relations with attorneys have been very good. ©

Espedially with those who specialize in com-
ity asscciation law, many of whom have
served as valuable sources of information for
the articles and columns I have written. [ am

sure they bave also provided their association

clients with sound advice and opinions to
kezp them aut of trouble,

. Why Hesitate to Retain Counsef?

‘Why then do associations sometimes

An Ounce of Prevention...

Agreeing with Slowikowski and noting
the old adage that an ounce of prevention is
worth a pound of cure, Stuart Fallett of the
law firm of Fosco, VanderVennnet & Fullett,
BL. said, “If T can address a small problem at
an early state, it generally will not become 2
larger, more expensive problem. Iencourage
a high degree of communication (up font) to
follow a preventive law ‘psychology”

Throughont his experience, Lou Lutz of
the management firm Legum & Norman Mid-
‘West, has not seen cost or any other reason
being a significant barrler to most associa-
tions using a barrister. " have not found
boards reluctant to use attorneys,” he said. In
fact he has seen the apposite oo ofter be true,
“If anything, boards may try to avoid respon-
sibilities by using attorneys and that just
doesrit work”” Divectors cannot zbdicate their
ulttmate responsibility for their asseciations.
In some cases, such over reliance on legal
assistance has been carried to au extreme. “T
have heard stories sbout baards that ask fora
legal opinicn on évery matter that cornes
before them.”

hesitate to consult attorneys and then find
themselves in water at a much higher temper-'
atire than you'll find in 2 ket tub? The main
Teasan is, of course, as plain a5 the nose on
your face or the agliness of canliflower.

“The biggest impediment to boards
using counsel is the fear of substanttal fees,”
said Jeff Knuckles, of the law firm of
Krmckles, Keough & Moody, BC, Which is
whiy just about anybody with limited income
hesitates to go to a lawyer for advice. Knuckles
suggested asiing a law firm upfront what it
will chazge for a specific procedure, “Assacia-
tions should simply e-meil or write competent
counsel for a proposal for fees before the work
begins.” And, just as for any servics, it prab-

Going to the Well Tog Often

Fullett, too, knows that some associations
are too quick te go to the well of legal advice,
baving been contacted often when a board
could have easily worked through an issue
itself, "Associations should not always need to
ru the day to day operations past their
attoraey” he said, adding, however, that when
a board is really in doubt it should punt. Espa-
cially, “if Tiability is involved, a quick phone
cal} would not hurt?

But Ltz does have a sense based on his -
many years in the menagement business that
at least a few boards or individual members

" purposely exclude lawyers from association

business to further their own goals or objec-
tives, They, “avoid the use of an attorney
because they have personal agendas that are
not in the best interest of the commanity and
dort want professional advice that impedes
carrylng out those personal agendas.”

Let’s go over now some areas in which
attorney participation is anywhere from advis-
able to absolutely essential



Contracts

“Any large agreement, dollar wise, should
have coursels input, particularly to indemni-
fication clauses and provisions we call hold-
back (withholding final payment until satis-
fied with performance),” said Knuckes, as
well as, “contracts that are new in format”
However, when there is a knowledgeable man-

s agement company in place, routine vendor

contracts shouldn't need a lawyer’s review,

As a management professional, Lutz is
mare emphatic than Knuckles on the point of
vendor or service contracts and feels that even
some that are beyond rontine shoutd not need
a legal review when 2 management frm is

; overseeing the business. That’s because some
come in 2 format that has been developed and
vetted over time and are standard for an
mdustry with the language almost setin -
stone. “Many expensive services are provided

" through contracts that alfew for little modifi-
cation to the terms such as with elevator
service agreements;” he sald. An experienced
manager is familiar with thesé decuments.

Stowikowskd believes, however, that con-
tracts foz services should always be reviewed
by counsel. At least the first in 2 series as long
a5 successive cortracts remain essentially
unchanged in terms. “Too meny times we
have seen an association enter into a simple
format contract only te end np in Etigation
because it was not well written and they were
not pmt:c!:ed," he said.

Look for Liability

Fullett recommended that seerningly
uncomplicated contracts in which an associe-
tion may have Hability for actions of a con-
tractor be run by counsel. Even, "a one or two
page document typically has one sided clanses
in favor of the contractor” he said and, “may
not provide for adequate insurance coverage
protecting the association (and) daes not te
the contractor in to dates of performance and
the like” Problems such as these, “could be
avaided with a few hons from the attorney”

At Villa Management, Steven Heuberger,
is also a lawyer and favors coniracts Teviewed
for liability and other legal issues. "L review
all contracts of our clients and even draft
them when the amount and zisk are signifi-
cant? he said, adding that he would advise all
associations to seek legal contract inpat when
those same criteria are involyed

Amendments to Governing Documents

: cially promulgating the paciage to unit

All soumees, both legal and management, uwn}errz.rlm:?; mi amfndmegnts, * s wil
are in agreement on this point. Follett is ot be enforced by a covrt i they are
unequivecal when answering the guestion arbignons or subject 0
should associations sezk i gtlt inte Ifa tons”
legal assistance in the he ::i:‘:l TPre "
modification of their  Associations shotld
declarations and by-laws, Manager’s
“Abszi:telﬁ“ htgwiﬂi " “Absolutely” seek legal Parspective on Rutes
to make sure that the
document Is worded car-  acsistance In the Heuberger does not
rectly to accomplish the think that a legal review
intended abjectives and  mogification of their of rules i abways cssen-
to conform to applicable tial. “Tf the beard and/or
law?” ectarations & bylaws. ity management agent

dectaration ¥ have sufficient experi-

Procedural ence, consultation with
Requirements oo™ attorney for adapting

Added Slovikowsld, “if an zmendment ::rdj;u; :sst;:'hshmg rules should not be neces-

is not adopted by following ali procedural
requirements correctly, it is more susceptible
ta challenge or may not be enforceabie”
Owmers may dispute its legitimacy and even
contest it in court where a judge is Hkely to
declare it Is not worth the paper it’s writter:
on, “if the wording is ambiguoas as to the
meaning of the provision” And an association
that embarks on a passage inte such troubled
waters will find that legal fees it may have
saved by unilateral action in epacting an
amendment more than offset by what it has to
pay its counsel to try the case or negotiate an
out of court settlement.

Kouckles added one more reason for
invalving counsel in preparing changes to
cavenants, An, “ amended document is going
to be recorded in the county and, as such,
affects title!

Establishing Rules

Fuilett said that participation by counset
in preparing these behavioral restrictions Is
just as important as it is when a board amends
the mere authoritative declaration and by
laws so that it is assured that any rules do not
contravene thase covenants or applicable state
ot other law, “We have seen rules drafted by
associations that would violate the Hlinois
Condominium Property Act, the federal Pair
Housing Amendatory Act, FCC regulations
and/or that completely contradicted the decla-
ration and by-laws,” he said.

Slowikowski agreed, suggesting that at
lenst the board run the rules by an attorney
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after it has come up with them but before offi-

Lutz indicated that setting up rules does
not normally seed attorney involvement in
the process. That would appear to assume the
same situation as described by Heuberger-
that the board and management know what
they're doing based on past actions. |

Evictions .

Ne disagreement here amongst the legal
and management sources for this article.
There is really no way to aveid using an
attorney i this removal procedure. “Fozcible
cases must zlways be the complete responsi-
bility of counsel” said Knnckles.

The legal status of assaciations in the
eyes of the law demands this collabaration
between board and counsel. Most associations
are not for profit corporations and, said
Slowikowskd, “the law requires that corpora-
tions hringing legal action be reprasented by
an attorney” Of caurse, any association’s legal
costs In connection with turning out a 1esi-
dent are added to what an evictee is ordered
ta pay so there should be less rebsctance for a
board ta try to go it alone, assuming it legelly
could do so in the first place, Charging, how- .
ever, is one thing, collecting another. :

Rule Violation Hearings

In mast such cases legai representation
for the association is not necessary for rule
viclation hearings, Although, there may be
exceptional circumstances. “Sometimes a sub-
stantial issue may be involved or the party
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tnvolved hag threatened tgation so the board
may want to have {an) attorney present,”
Slowikowsk said,

Fallett essentially concurs with that view
but goes a bit further, recommending legal
back up for the board in all cases where, “the
other side will be bringing an attorney”

“Heuberger believes it is a matter of how

comverdant ssoctations and their managers
. are with the proceedings of such meetings,
The moxe they kacw, the more capable they
should be of working on their own,
Assuming a lot of experlence on the part, "of
the board and/or its managing agent, attor-
neys should not need: to be present or con-
sdlted” he sad,

| The best approach for an association is to
evaluate each prospective hearing on 2 case-

by- case basis in deciding on whether to caﬂ
n counsel for support,

- Turnover Frem Developer

Whether ar not a new association needs
legal representation at this juncture will be
determined by circumstances. It, "depends on
" the pature of the sitzation,” said Heuberger,
who advises boards that, "if there are signifi-
cant preblems with the developer, absolutely
e an| attorney.

Fuflett’s position is that a new assaciation
will almost always require legal advice when
taking over. There will generally be at Jeast some
issnies with developers to be resolved related to
constmiction or finances. But, he added, “even if
o such developer problems are present, transt-
Hon from developer centrol is a complex and -
crucial step that nsually will require at least
some consultation with an attormey!

Slowilkowskd agreed that there shoudd at
least be some early dialogue between the first
elected board and an atterney so the fledgling
directors know what they're entitled to receive
from the developer. But he acknowledges
that,” an experienced management company
can also be helpful’®

Lutz, too, sees the wisdom in a frst
owner board at least touching bagse with an
sttorney to get a heads up about their rights
and responsibilities at turnever, But in his
opimion the process showldn't nermally
-equire extensive involvement of a lawyer

acause a board will use other resources to
facilitate its assumption of control “Boards
should direct and control the transition using
management companies, bankers, account-

ants, reserve advisors and other consnltants.”

Other Potential Legal Needs

Slowikowski highlighted a couple of
additional areas in which legal counset should
be sought by 4 beard, When, “lerminating
employees and for cpiniens when interpreta-
tions of governing documents is necessary

Knuckles added insurance coverage
reviews and or civil rights or fair housing
issues as other areas of having patentiaf need
to retain an attorney.

Fullett pointed to some of the less
common business matters with which boards
deal such as common element repair Joan
transactions, reciprocal casement issues and
constraction 1nd comron element license
transactions.
euberger noted that whes: new laws or
stagutes are enacted at the local, state or fed-
eral level an association might want an
opinion as ta. how it might be affected. “The
board would need to be advised as to how to

respond to such legislation,” he said.

Atz offered a general observation
regarding any summens to appear in court,
which legal counsel should be the second to
kmow about, "Anytime boards have been
served with a complaint advising of a lawsnuit,
they should contact their attorney as quickiy
as possible;” he said,

Management vs, Legal Advice

As we have seen in the foregoing, when
Imowledgeable managers are in the eraploy of
associations, they can advise and assist boards
in matters that the latter might otherwise feel
compelled to elevate for 2 Jegal evalaation,
“The experienced manager is the community
association’s best resource;” said Lutz, “ Many
have experienced most situations and can
explain bow other associations have success-
fully handled a chellenge, “But can they
encroach on the legal realm in even the
slightest way?

Clearly no, warned Slowikowski emphat-
ically. They should stay cat of the province of
attomeys “Managers should never offer legal

o 5 absolute prohibi-
Hon might be modified under certain creum-
stances shoxt of providing an actual original
lepal opinion. Management may have had
prior experience dealing with preblems or
issues that normally should be referred to

counsel and may even have a prior legal
opinion on a specific concern of a board. In
that situation, management, “can give input to
the board which may be sufficient for the
board to make an initial decision, “without
consulting counsel. If such a matter can’t be
resolved with that level of assistance, then an
attorney should be brought in to settle it com-
pletely.

Fullett identified some areas in which
competent maﬁagement could offer guidance -
that falls short of legal advice so that a basrd
would not need to consult counsel, "My
raanagers are capable of informing a board
how & mesting should be run, the appropriate
action a board should take for documenting
subjects and when it is clear in the documents
who is responsible for what maintenance™

Retainer vs. Fee for Service

There is mixed apinion regarding the
basis on which an association should employ
legal counsel. Fullett doesn't look favorably on
retainers. T believe that it is in an associations .
best interest to pay for services only when
needed and not pay when such are not
needed;” be said, “Tt has been my experence in
reviewing matters from other firms that repre-
sent cormmunity associations that associations
seem ta receive a ‘one size fts all’ approach to
their legal issues under a retainer”

Heuberger said that it depends or the
Inowledge and expertise of the beard and/or
its management company. When they are
experienced and would need little attorney

assistance, a fee for service would seem to be
most prudent.

Laty, on the other hand, holds a cummry
view when it comes to paying for legal assistance
at Jeast with gespect to a couple of associations
that Legum & Norman Mid-West manages, “T
deal with two associations that have a well qualk-
fed law firis on a retainer basis)’ he said. “In
those instances these assodiations are receiving
excellent Jegal advice for a nominal fee”

D & 0 insurer Problems?

The question arises as to whether 4 D&O
insurer would ever reject or be resistant to a
claim arising from board action that should
have been preceded by consultation with an
attorney but was not and a lawsuit was initi-
ated against the association?

*T have not seen this witk any D&O
instirer;’ said Slowikowsld. “They may not be
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happy that a board got into hot water’ because
they did nat consult an attorney but [ bave not
seen an insurer refect a claim for that reason.”

Heuberger has not found thistobea
problem either, “As far 25 the director and
officer liability policies that [ haye reviewed, 1
did not find azy exclusion of coverage
because the insured did not retain an
attorney for consultation” :

Lutz does’t believe that insurers have
the authority te reject claims becavse of the
lack of alawyer's invalvement. “ An insurance
carrier has an.agreement to provide a service
under contracted situations;” he szid. * Itis
rot their role to advise the boards to use or
not use an attorney”’

When Associations do net use Attornays

Pat Costello of the law firm of Keay &
Castello, PC, has had many experiences with
- assaciations that failed to use attorneys when
they should have, espacially in the area of ter-
mtinating varions kinds of vendors, Usualiy

that has invoived ignoring contract provisions .

regarding adequate notice, the need to provide

an cpportunity to cure defects or terminating
without cause when a cause was required,
“The board is then being threatened with
litigatior: and, after the fact, tries to develep
the cause to fire the vendor,” he said. Usually a
board has, “to pay something to terminate the
relationship with the contractor/vendor or get
invelved in defending litigation.” In many of
these cases, the associations signed contracts
without attorney consuitation beforetand,
jeopardizing their interests from the outset.
Costello recalled a specific situation in
which s board denied a disabled unit awner’s
raquest for a special parldng space on the basis
that no one in the association was provided
with a special parking space. The directers
failed to contact their attarney before maling
this bad decisian. The unit owner retained
counsel who threatened federal htigation on
the basis of nat making reasonable accommo-
dation for a disabled/handicapped person
under fair housing law, After being advised
that this would be a losing case for the 2ssocia-
tien, “the beard not enly acquiesced to the
owner but had to pay some costs and attorney’s
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fees for the gwner's counsel,” said Costello.

Sometimes boards believe they can get
along without an attorney's assistance ozly to
realize too late that that they were mistaken in
judgment, In a case that Knuiides firm hed
been Involved in, an associztion delayed too
iong in brifiging in an attorney to pursue con-
struction defects. The board,’ waited beyond
the warranty claim periad to ask our advice,
greatly impeding any relief possible” he said.
“Their efforts at negotiating were guite
tengthy and the developer cut off all conversa-
tion the day after the warranties expired”

In the fnal analysis, boards must strike a
balance between making decisions on their
own: or with management and requesting legal
tnput beforehand. It may take some time
before a new board will feel comfortabie in
asserting its independence in action, but with
time and experience as well as throngh a
growing knowledge of its rights and responsi-
bilities under the law end governing doen-
ments, it and &5 surcessors should arrive at
that desired state of self assurance, it




