CONDOD LIFESTYLES

BY STEVE HEUBERGER, VILLA MANAGEMENT
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Recently the linois Legislature passed Pyplic Act 94-1049 which became effec-

tive January 1, 2007. The intent of the Act was to grant condominium associa- ~

Jons a super [ien against the purchaser at a judicial sale in respect to a foreclo-
sure on a unit. In short, the Act intended to force the purchaser of a unit at a
judicial sale to pay the comman expenses for the unit purchased for a period of

& months préceding the institution of a suit to collect said common expenses, |

-It sounded great, byt as they say, “The devil is in the detalls” What appeared
wenderful turns out to have some very serious flaws as noted below,

. The Act amending Section 9
of the lllinois Condominium Act
states as follqws:

“Section 9{g){4): The purchaser of a con-
dominfurm unit at a judicial foreclosure sale,
other than a mertgagee, who takes posses-
sion of a condominium unit pursuant to a
court order or a purchaser who acquires
title fram a mortgagee shall have duty to
pay the pioportionate share, if any, of the
cammon expenses for the unit which
waould have come due in the absence of
any assessment accaleration during the é
menths immediately preceding the institu-
tlon of an actlen 1o enforce the cofiection
of assessments, and which remain unpaid
by the owner during whose possession the
assessments accrued, If the outstanding
assessments ara paid at any time durlng
any action to enforce the collection of
assessments, the purchaser shall have no
obfigation to pay any assessments which
accrued before he or she acquired title.

Sacticn 9(g)(5)r The notice of sale of a
~ondomirium urit under section (o)

zction 1507 of the Code of Civil Proce-
dure shall state that the purchaser of the
unit other than a mortgagee shall pay the
assessments and the legal fees required by
subdivisions (g} {1) and (g}{4) of Section 9

of this Act. The staterment of assessment

account issued by the assocdiation to a unit
owner under Section (i} of Section 18 of
this Act and a disclosure statement Issued
to a prospective purchaser under Section
22.1 af this Act, shall state the amount of
the assessments and the Jegal faes, ¥any,
reqitired by sub-divisions (g) (1) and (g} {4)
aof Sectlon 9 of this Act]

In respect to Section 9 (g) (4), itis
ambiguous as to whether the purchaser
from a first mortgagee Is obllgated to pay
the 6 months of commeon expenses, The
language is as follows: “Tha purchaser of a
condominium unit at a judicial foreclosure
sale other than a mortgagee, who takes
possessien of a condominium unit pur-
suant to a court order or a purchaser who
acguires title from a mortgages, shall
have the duty to pay the proportionate
share, if any, of the common expenses...”
That language can be Interpreted two
ways. The first Is that the purchaser of a
first mortgagae is flable for the 6 months
of commaon expenses, and the second is
that they are not. This partion from the
amendment needs to be darifled, | sug-
gest it be done immediately by amend--
ment, so that asseciations do not waste
thousands of dollars In leqal fees in arder
to clarify this ambiguous language.

Further, the Act states that the association
has no remedy unless it initiates a collec-
tion suit against the former deadbeat
ownert. The 6 manth fook back date is
pegged upon the date that the collectidn
suit was filed, Further, if the assocdation
callects the cutstanding comimon
expenses from the forrner owner, the pur-
chaser at the judicial foreclosure sale is
relieved from paying the association, In

my opinion, the requirement that the assc- -

ciation must file a fawsuit is contrary to the
intent of the Act which is to benefit the
assodiation. The reason is, depending on
circumstances, the former owner may not
be much behind in their payments to the
association, and the legal fees incurred &y
the assoclation to collect that sum may
excead the outstanding debt of that
farmer ownet, and even if the association
obtains a judgment, it may be uncol-
lectible. Since the purchaser at a judicial
sale Is not responsibie for the commen
expenses subsequent to the Initiation of
the lawsuit, thase costs are not recoverable
from the judiciai safe purchaser, On the
other hand, the judicial sale purchaser
receives a windfal benefit should the asso-
ciaticn be succassful in the collection
against the ariginal owner, since they will
be relieved of their rasponsibility to pay
the 6 months of common expenses pre-
ceding the date of the collection suit. Not
only do they receive a windfall benefit
from being relleved of their obgation, but
they also are not obligated to pay subse-
quenit fegal fees incurred by the assoda-
tict even If the association should be
unsuccessful in the collection of that debt,
In other words, they recelve free legal
counsel paid by the association. Another
question is, would fifing an Appearance
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and Answier in the foreclosure sult satisfy
the requirement of Initiating legal action
. for collection?

Iet ey opinion, what the Act should have
provided was no requirement that the
association file a lawsuit against the former
owner, since it could cost the association

* moare than they could recover. The Act

should have pegged the 6 month look
back date as to the date that title passed
1o the judicial sale purchaser without the
requirement to file a lawsuit. Of course, if
the association dedides to pursue the debt
af the former owner, and is successfulin
collecting the monies, then the purchaser
at the judicial sale would be entitled to
reimbursement of the 6 months of
common expenses paid to the association.
In my opinion, that would fulfill the true
intent of this Act.

Other Prubllems

There are other problems with the Act.itis
unclear exactly what items are included in
the term common expenses that the judiclat
safe purchaser is liable for, Section 9 (g} (4
and 5{g) (5} and 9(q) {1) seem to conflict. |
suggest that Section ¢ {g) (4) be amended
and specifieally state that common expenses
Inregard to this section mean: assessments,
late charges, pre and post judicial sale legal
fees and court costs, back charges, Interest,
fines and costs of collection.

Further, in my opinion, there is no need for
the association to be required to give
notice pursyant to Section 18 (i) nor Sec-

tion 2241 of the Condeminium Act. Those

sectlons state the following:

18(i): "That upon 10 days notice to the
manager or board of managers and pay-
tment of a reasonable fee, any unit owner

shalf be furnished a statement of his
account setting forth the amount of any
unpaid assessment or ether charges dug
and owing from such cwner”

Section 22.1 from the Condominium Act
states as follows: “fa} in the event of any
resate of a condominfurn unit by a unit
owner other than a developer, such owner
shall cbtain from the Board of Managers |
and shall malke available for inspection to
the prospective purchaser, upon demand,
the following:

(1} A copy of the Declaration, by-faws,
other condominium instruments, and
any rules and regulations.

2) A statement of any liens, including a
staternent of the account af the unit
setting forth the amounts of unpaid
assessments and ather charges due
and owing as authorized and limited
by the provisions of Section 9 of this
Act or the condominium instruments.

(3 A statement if any capltal expenditure
articipated by the unit owner’s associa-
tion within the current or succeeding
two fiscal years.

GUEST EDITORIAL

(4) A statement of the status and amount
of the reserve for replacement fund
and any portion of such fund ear-
marked for any specified project by the
Board of Managers.

5) A copy of tha staterment of finandial
condition of the unit owner’s associa-
tloh for the last fiscal year for such
statement Is available,

(6) A statement of the status of any
pending suits cr judgments in which
the unit owner's assoclation Is a party.

(7} A statement setting forth what insur-
ance coverage is provided for all unit
owners by the unit owner’s association.

* (B) Astatement that any improveménts or

alterations madle to the unit, erthe lim- -
jted commcn elamenits assigned thereto,
by the prior unit owner are in good faith
and believed to be in compliance with
the condominium instruments,

(9} The identity and mailing address of the
principal officer of the unit owners
assoclation or of the other officer or
agent as Is specifically designated to
receive notices,
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{b The principai officer of the unit a debt, tha owner shall inform the .
owner’s association or such other Board of Managers of the unit owners’
offlcer as is specifically designated assaciation of the identity of the
shall furnish the above infermation lender together with a mailing address
when requested to do sc in writing at which the lender can receive notices
and within 30 days of the request. from the associatlon. If & unit owner

: : fails or refuses to inform the Board as

(c) Within 15 days of the record‘mg ofa requied urider sub-section (¢) then
mortgage or trust deed against a ‘that unit bwner shal be
unlt ownership given by the owner liable to the association

of that unit to secure for all costs, expenses

arwt reascriable
attorney fees and such
other damages, if any,
ineurred by the asso-
ciatlon as a result of
such faflure or
refusal,

A reascnable fee
covering the
direct out-of-
pockat cost of
providing such
informatian

and copying may be charged by the asso-
ciation or its Board of Managers to the unit
seller for providing such Information.”

Firstly, the Act fails to state to whom these
notlces are to be given and who is to
request them. | presume they are to be
givers to the party designated to provide
the notice of the judicial sale pursuant ta
Section 1507 of the Code of Civil Proce-
dure. Howevet, it should be clarified,

In respect to the Section 18() notice, as
that section states, such information .
requires someane to pay a reasonable fee,

. The Act falls to address that issue. Whois

golng to pay the asseciation or its man-
aging agent for the time spent producing
that information?

Disclosura Notice

In respect to the 22,1 disclosure notice
that is required by the Act, in my oplrion,
It is zotally unreasonabie. Firstly, there is

' no right of Inspection of the real estate

being foreclosed before the judicial sale
takes place. Purchasing real estataata
judicial sale is a gamble to begin with,

- since the purchaser does not know if the

unit involved has been trashed Inside, Fur-
ther, the fact that a unit is being foreclosed
fs notica enough that the prior owner has
financtal problems. It does not take an Ein-
steln to realize thay may be behind in their
payments to the asscclation.: Further, why
should the association be under an obliga-
tion to tell the entire county wherein the
unit lles via public notice published in a
newspaper of general dirculation what
reserves, anticipated expenses, fitigation,
etr, that the association is involved in

And, who is going to pay the assoclation
or its managing agent for the time it takes
to produce such a disclosure? The Act
needs to be amended eliminating bath
notice requirernents or at least only
requiring only the Section 18{i) notles, and
confirm that the association is to be paid
for said notice and by whom.

In conclusian, the Act, although wel
intended, [eaves a great deal to be desired
and could actually result in the assodiation
losing money In attemnpting to recover the
6 months of common expenses from the
judicial sale purchaser, it
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